Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE THOMAS V. POLI ZZ] | A Part 14
Justice
X | ndex
WELLS FARGO BANK, successor in Nunber 19602 2003
interest to NORWEST BANK SOUTH
DAKOTA, N. A, Mbt i on
Dat e July 12, 2005
Pl aintiff,
Mot i on
- agai nst - Cal . Nunber 40

SOUREN A. | SRAELYAN a/ k/a SOUREN
| SRAEL YAN,

Def endant .

The fol | owi ng papers nunbered 1 to 26 were read on this notion by
the plaintiff, pursuant to CPLR 3212, to strike the affirmtive
defenses interposed in the defendant’s answer and for summary
judgnment on the conplaint; and, cross notion by the defendant,
pursuant to CPLR 3211[a][5], 3212 and General Obligations Law § 5-
327, to dism ss the conplaint based upon discharge in bankruptcy
and res judicata, for summary judgnment di sm ssing the conplaint on
the same grounds, and for the costs, expenses and attorney’s fees
incurred in defending this action.

Paper s

Nunber ed
Notice of Mbtion - Affidavits - Exhibits ......... 1-4
Notice of Cross Motion - Affidavits - Exhibits ... 5-8
Answering Affidavits - Exhibits .................. 9-14
Reply Affidavits ......... ... .. . . . . .. 15-19
G her Additional Submissions...................... 20- 26

Upon the foregoing papers it is ordered that the notion and
cross notion are determ ned as foll ows:



| . The Rel evant Facts

The plaintiff Wlls Fargo Bank (Wells Fargo) conmenced this
action to recover on a |aw school student |oan which was enbodi ed
in a prom ssory note executed by the defendant Souren A. |sraelyan
a/ k/a Souren lIsraelyan (Israelyan).* The conplaint alleges that
the total amount due is $16,960.82, plus interest from July 2,
2003.

In response to the conplaint, | srael yan i nterposed
21 affirmative defenses, only three of which are relevant to the
nmotion and cross notion; nanely, discharge in bankruptcy,
res judicata and failure to state a cause of action as a result of
CPLR 4544.

The note annexed to the conplaint is dated March 1, 1999 and
characterizes the Jloan as a “P.L.AT.O Education Loan”
(PLATO 1 oan). Upon executing the note, |sraelyan acknow edged t hat
the proceeds of the loan would be used for educational purposes
only. The back of the note contained terns and conditions
i ncluding Section 11, entitled “M scellaneous.” In that section,
| srael yan acknow edged that the |oan was an education |oan nade
under a program funded in whole or in part by a nonprofit
organi zati on and, as such, was not dischargeable in bankruptcy.
Wthin the same section is a choice-of-law provision indicating
that the note is to be construed in accordance with federal |aw and
the law of South Dakota, wthout regard to conflict of |aw
provi si ons.

On or about WMarch 8, 2002, Israelyan filed a Chapter 7
petitionin United States Bankruptcy Court for the Eastern District
of New York (Case No. 02-12991). The petition listed, inter alia,
the PLATO loan in the anount of $16,000.00 as an unsecured
nonpriority claim Service of that petition was nmade at the
PLATO | oan servicing center in South Dakota on or about My 13,
2002.

By order dated August 23, 2002, the bankruptcy court
(Mlton, J.) granted Israelyan a discharge under 11 USC § 727
however, annexed to that order was a notice advi sing |Israel yan t hat
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Certifications by the Conptroller of the Currency and
Adm nistrator of National Banks, dated Novenber 1, 2000 and
February 20, 2004, indicate that the title of “Norwest Bank
Sout h Dakota, National Association” was changed to “Wlls Fargo
Bank South Dakot a, Nat i onal Associ ation,” and the latter
institution and numerous other banks were consolidated into the
plaintiff Wells Fargo.



certain debts were not discharged in a chapter 7 bankruptcy case,
i ncluding “Debts for nost student |oans.”

1. Mbtion, Cross Mbdtion and Interi m Menorandum

Wl s Fargo noved for summary judgnment on the note asserting,
inter alia, that: (1) the PLATO | oan was nmade pursuant to a program
funded in whole or in part by a nonprofit organization, so the debt
was not discharged in bankruptcy as |srael yan never proved undue
hardshi p; and, (2) CPLR 4544 concerning the point size of the
t ypeface on consuner |oans is inapplicable to student | oans.

| srael yan cross-noved to dism ss the conplaint or for summary
j udgnment di sm ssing the conplaint asserting that: (1) Wells Fargo
is a for-profit institution and the PLATO |loan was a private
credit-based | oan |li ke any other credit-card | oan; (2) as a result,
the | oan was di schargeable in bankruptcy as it did not qualify as
a loan issued by a nonprofit institution; (3) the discharge in
bankruptcy is res judicata with respect to his liability on the
debt; (4) the point size of the typeface on the prom ssory note
violates CPLR 4544; and, (5) pursuant to GOL 8 5-327, he is
entitled to all costs, expenses and attorney’'s fees.?

Well's Fargo responds that: (1) the requirenents of CPLR 4544
are inapplicable as the docunent is to be construed in accordance
with the | aws of South Dakota; (2) in any event, |Israelyan ratified
the note and |l oan by paying for two years and listing it on his
bankruptcy petition; (3) the PLATO loan program is part of
EduCap, Inc., a nonprofit corporation, so there was no discharge in
bankruptcy; (4) the web site printouts subnmitted by |Israelyan are
i nappl i cable to the PLATO | oan i ssued by EduCap, Inc.; and, (5) as
a result, the PLATO | oan was not discharged and res judi cata does
not apply.?

| sraelyan replies, inter alia, that EduCap, Inc. is not a
party to this action and Wlls Fargo failed to prove by adm ssible
evi dence that EduCap, Inc. issued the PLATO | oan
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I n support |sraelyan annexed, inter alia: (1) the affidavit of
a professional typesetter stating that the point-size of the
typewitten terns of the note do not neet the requirenents of
CPLR 4544; and, (2) various web site printouts indicating that the
PLATO | oan program and Wl ls Fargo are for-profit institutions.
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I n support, Wells Fargo annexed a web-site for EduCap, Inc.,
stating that EduCap, Inc. is a nonprofit corporation which includes
t he PLATO private student |oan program



Upon the subm ssion of the npbtion and cross notion, by
nmenor andum deci sion dated May 3, 2005 this court (Polizzi, J.),
adj ourned the notion and cross notion pending the subm ssion by
Wells Fargo of sufficient evidentiary proof that the |oan was
i ssued in whole or in part by Educap, Inc. and that Educap, Inc. is
a nonprofit organization.

In response to the nmenorandum deci si on, Wells Fargo subm tted
an affirmation by its attorney annexing certified docunents,
busi ness records and ot her docunents indicating, inter alia, that:
(1) the predecessor to Educap, Inc. was University Support
Services, Inc. (USS), a nonprofit entity exenpt fromtax under |IRS
section 501[a]; and (2) USS changed its nane to Educap, Inc., which
is a nonprofit organizati on.

| sraelyan replies, inter alia, that the docunents are not in
an adm ssible form and Wl ls Fargo failed to prove that Educap,
Inc. is a nonprofit organization.

[11. Decision

Pursuant to 11 USC 8§ 523[a][8], the discharge of a debtor
pursuant to particular sections of the bankruptcy code does not
di scharge the debtor from any debt nmade, inter alia, pursuant to
any programfunded in whole or in part by a nonprofit institution,
unl ess excepting such debt from discharge will inmpose an undue
hardship on the debtor and the debtor’s dependents (see e.q.
In re O Brien, 318 BR 258 [ SDNY 2004], affd  F2d __, 2005 US App
LEXIS 17126 [2d Cir, August 15, 2005]). I ncl uded under 11 USC
§ 523[a][8] are all | oans nade under a programin which a nonprofit
institution plays any neani ngful part in providing |oans, and the
focus is on the loan program not on an individual |oan (see
In re O Brien, supra).

Wiere the loan falls within 11 USC § 523[a][8], the creditor
is not obligated to file a <conplaint to determne the
nondi schargeability of a student | oan and, instead, the debtor nust
file an adversary proceeding to show undue hardship (see
Educational Credit Mynt. Corp. v Welton, 312 BR 508 [D. WVt 2004];
New Jer sey Hi gher Educ. Assistance Auth. v Pennell, 377 NJ Super 13
[NJ Super Ct, App Div 4/8/05]; see also State Hi gher Educ. Servs.
Corp. v Quell, 104 AD2d 11 [1984], appeal dism ssed 64 Ny2d 1129
[ 1985] [ concerning predecessor statute to 11 USC § 523];
Sout hwest Student Servs. Corp. v Ma, 5 Msc 3d 884 [2004]).

Wher e the undue hardshi p proceedi ng and deternination is not
brought and made and the |oan falls within 11 USC § 523[a][8], the
student | oan debt is not discharged (see Educational Credit Mnt.
Corp., supra; New Jersey Higher Educ. Assistance Auth., supra
see also State Hi gher Educ. Servs. Corp., supra; Southwest Student
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Servs. Corp., supra). In contrast, where the student loan is
issued by a strictly for-profit entity, it wll be discharged
(see e.qg. Jones v H&W Recruiting Enters., 242 BR 441
[WD Tenn 1999]).

In response to Wlls Fargo’s prima facie denonstration of its
entitlement to sunmary j udgnment based upon t he | anguage on t he note
and ot her documents, Israelyan failed to raise any issue of fact
wth respect to his defenses of discharge in bankruptcy and
res judicata. |sraelyan’s assertions concerning the adm ssibility
of the business records of WlIlIs Fargo and other certified
docunents |l acks nerit (see e.qg. CPLR 4518; 4540; see also G yphon
Donestic VI, LLC v APP Int’'l Fin. Co., B.V., 18 AD3d 286 [2005];
Pel key v Viger, 289 AD2d 899 [2001], appeal dism ssed, 98 Ny2d 707
[ 2002]) .

| srael yan’ s remai ni ng defenses concerning the point size of
the typewitten terns of the note and his entitlenent to attorney’s
fees, costs and expenses lack nerit, as he failed to denonstrate
that the | oan at issue is a consuner credit transaction or consuner
contract (see @ulf Ins. Co. v Kanen, 13 AD3d 579 [2004]; Cruz v
NYNEX | nf 0. Resources, 263 AD2d 285 [ 2000] ; Saxon Assocs. v Barton,
143 M sc 2d 602 [1989]), or that it is subject to the |aws of New
Yor k.

Accordingly, the notion by Wlls Fargo is granted in its
entirety, and the cross notion by Israelyan is denied in its
entirety.

Dat ed: Septenber 6, 2005

J.S. C



